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Last year in Pragmatism Today I argued in “Law, 

Pragmatism and Constitutional Interpretation: From 

Information Exclusion to Information Production” that a 

conception of law as an information production machine 

was plausible.1 The article was centered upon the 

problems caused by the “information exclusion” 

methodology Scalia and the majority of the United 

States Supreme Court used in the recent Second 

Amendment cases Heller2 and McDonald.3 In those cases 

the Court found both a federal and state right to 

individual ownership of a handgun for personal 

protection under the Second Amendment due to a 

purportedly originalist understanding of the 

Constitution. As opposed to this methodology I proposed 

a more empirical interpretive strategy based upon the 

work of Richard Posner, most specifically his analysis of 

judicial reasoning in How Judges Think4 and the 

“democratic experimentalism” methodology described 

in Michael Dorf and Charles Sabel’s “A Constitution of 

Democratic Experimentalism.”5 The earlier article, while 

advocating for an information production methodology, 

was frustratingly short on evidence of what such a 

methodology would look like in practice because at the 

time there was no example of such an opinion in actual 

legal practice to point to. This was a truly unfortunate 

                                                 
1 Brian E. Butler, “Law, Pragmatism and Constitutional 

Interpretation: From Information Exclusion to 

Information Production,” Pragmatism Today 3 (2012): 

39-57. 
2 District of Columbia v. Heller, 554 U.S. 570 (2008). 
3 McDonald v. City of Chicago, 561 U.S. 3025 (2010). 
4 Richard A. Posner, How Judges Think (Cambridge: 

Harvard University Press, 2008). 
5 Micheal Dorf and Charles Sabel, “A Constitution of 

Democratic Experimentalism,” Columbia Law Review 98 

(1998): 267-473. 

lack given that the aim was to bring about a more 

evidence-based legal practice. Fortunately there is now 

an example of what just such a pragmatic and 

democratic experimentalist opinion would look like. 

Further, it is an opinion on the Second Amendment’s 

“bear arms” clause. Maybe most significantly, the 

opinion, Moore v. Madigan, is written by none other 

than Judge (Richard A.) Posner.6 

 

In this brief follow-up to the earlier article the critique of 

“information exclusion” strategies such as Scalia’s will 

not be repeated. Instead, a short outline of the 

democratic experimentalism strategy of legal decision 

making will be offered. Then, an analysis of Posner’s 

Moore v. Madigan opinion will be mapped on to this 

outline in a manner that will show how it exemplifies 

many of the factors central to democratic 

experimentalist jurisprudence, such as placing a heavy 

emphasis upon empirical evidence, treating judicial 

decision-making as centered upon systemic 

collaboration and a preference for informed democratic 

processes over legalistic boundary setting. 

 

The Jurisprudence of Democratic Experimentalism 

 

The basic outline of the jurisprudence offered in the 

earlier article is quite simple. Posner’s description of the 

“constrained pragmatism” is held to offer a realistic 

baseline picture of the information necessary for a judge 

to make a decision. Dorf and Sabel’s proposal offers a 

way to supplement Posner’s baseline and recreate the 

judicial decision as an integral aspect of an information 

producing political system. 

 

Posner, in How Judges Think, offers “constrained 

pragmatism” as a descriptively accurate and normatively 

more workable theory of judicial decision making than 

the information reducing picture of Scalia and the like 

(this would also go for the theories of Hart, Dworkin, 

                                                 
6 Moore v. Madigan, 7th Cir. Nos. 12-1269, 12-1788 

(December 2012). 
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etc., all of which spend much energy figuring out what 

types of reasons and information are not allowed into 

the legal box). The constrained pragmatist uses more 

information and analytical tools than the traditional 

legalist ones. Because statutes and the Constitution are 

full of vague language, gaps in meaning and 

inconsistencies, he argues that in the most difficult cases 

the legalist tools are the least useful. Judges, in this 

situation, are faced with “involuntary freedom” and 

therefore have no choice but to make a decision as best 

as they can. One way out of this is the adoption of a 

single meta-rule such as Scalia’s public meaning 

originalism. But, Posner notes, any choice of meta-rule is 

controversial. So, the constrained pragmatist judge, 

involuntarily, uses politics and policy to fill in the 

necessary substance in order to arrive at a decision. Of 

course if Posner is correct in his analysis then Scalia does 

this as well, but only pretends or is oblivious to having to 

use these tools. In any case, the claim of “political” in 

relation to a judge’s analysis is less damaging for the 

constrained pragmatist because while his or her 

judgment is political, in that it reluctantly deals with 

political issues and must choose one way or another, it is 

also conscious and as non-partisan as the judge can 

make it. This is because a judge’s reputation is 

constrained by public and professional reputation, 

professional training and broader social norms. The 

policy choices are also so constrained, and further 

determined by an understanding of judicial limits as well 

as the limits of other political branches. For instance, 

Posner thinks that the pragmatist judge, by allowing 

policy into the judicial mix, can more intelligently 

allocate information costs of legislation. On the other 

hand, originalism, so his argument goes, forces the 

legislature to carry all the information costs in an 

unrealistic manner. Ultimately, therefore, Posner argues 

that there is a limited “zone of reasonableness” the 

judge must stay within. So, the constrained pragmatist 

judge is not a purposively “activist” judge, but is rather 

quite reluctant to venture beyond legalist tools, and 

does so involuntarily and only when forced to by the 

occasion. Posner’s real point is that the standard legalist 

tools are so information poor that there is no way to 

avoid recourse to the tools utilized by the constrained 

pragmatist. 

 

From acknowledging this claim of necessity in 

relationship to the tools of American jurisprudence there 

arises a question of why the aim should be to eliminate 

information as much as possible at all? What if, that is, 

information could be enhanced so as to better inform a 

judicial decision? Further, why not create a system, if 

possible, that would actually produce information that 

could better inform the whole political process?  

 

In the earlier paper I argued that Dorf and Sabel’s 

conception of democratic experimentalism offers a 

picture of judicial decision making that helps do just 

that. Their picture of democratic governance starts with 

governmental activity being presumptively local. 

Congress, administrative agencies and the like do less 

rule making than they are expected to do presently and 

are, rather, more aimed at assisting local units with 

information (by expressly aiming at the function of 

information pooling) and resources to support 

experimentation. They also, along with the courts, set 

basic standards and ensure transparency through 

investigation of the decision making process utilized in 

political choices. This is rendered less invasive and top 

down because the basic standards are created by and 

through the process required of local government. 

Through benchmarking, simultaneous engineering and 

learning by monitoring, local government would be 

required, in return for the freedom to experiment, to 

create an informed record as to the content and manner 

of decision making. What courts do in particular is to 

make sure the broad aims set out in legislative rules are 

followed and decision making at every level is 

sufficiently informed and transparent. This is done 

largely through evaluation of the record created during 

decision making of benchmarks and alternatives 

considered, etc. A challenger to a governmental decision 
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offers the claim that the process disclosed or should 

have disclosed better options than those chosen by the 

governmental unit in question. An experimentalist court, 

in turn, defers to the judgments of local governmental 

unit only if the unit developed a record that makes the 

choices made and the reasons for the choices properly 

transparent. Review is deferential, but only if the record 

shows a certain level of diligence. The judge’s reasoning, 

that is, turns to the reasons given and that of evaluating 

the sufficiency and transparency of the process rather 

than to the finality of a rule. In this way, judges function 

less as referees and more as collaborators in an active 

problem-solving process. This, in turn, if practiced 

effectively, creates a process that encourages mutual 

learning. Of course basic legalist tools are used, but 

when their usefulness runs out, instead of the judge 

turning to his or her own favorite information excluding 

theory and then crafting a somewhat arbitrary rule, the 

judge learns from the record placed before the court. 

First, if the record is insufficient, the judge learns that 

that the decision making process of the governmental 

unit in question was not properly informed. Second, if 

the record is sufficient, and shows proper benchmarking, 

deliberation, monitoring, etc., then the judge is offered 

an informed and information rich record from which to 

evaluate the ultimate decision. 

 

So, combining Posner’s claims with those of Dorf and 

Sabel, I argued in the earlier paper that there can be 

constructed an attractive democratically enhanced 

conception of judicial decision making that actually 

produces rather than excludes information. The 

constrained pragmatist judge, when inevitably 

confronted with a vague statute or clause of the 

Constitution looks, under this theory, to the record 

offered by both the governmental unit in question, as 

well as the options advocated by the challenger. The 

evaluation is deferential as long as the record shows 

sufficient attention to benchmarking and other values 

such as transparency. Ultimately the judge functions less 

as an external rule interpreter and more as a fellow 

inquirer – encouraging and sometimes prodding the 

more ostensibly democratic branches of government to 

consider possibilities and document the reasons for the 

ultimate choices made. 

 

Moore v. Madigan 

 

This is all well and good, but aren’t the barriers to 

implementation of such an experimentalist judicial 

decision making too high? Isn’t it the case that “law day” 

ideas about what law must be as well as what it must 

not be are so entrenched (even though largely 

conflicting and controversial) that a democratic 

experimentalist court is impossible in fact if not theory? 

This conclusion was certainly a real possibility given my 

admission in the earlier article that we have no actual 

examples of court opinions available from which to 

develop the benchmarks necessary to develop the 

proper democratic experimentalist precedents. But 

happily there is now a circuit court opinion available to 

reference that exemplifies many of the most important 

aspects of the information-producing jurisprudence 

outlined above. Further, the case is a Second 

Amendment case centered upon the right to bear arms 

so it can directly supplement the earlier analysis. Finally, 

and significantly, the opinion is by Judge Posner. The 

case, Moore v. Madigan, gives a concrete example of an 

experimentalist opinion that shows deference to 

democratic procedure but that also places high premium 

on and informed and information producing legislative 

process. 

 

Moore v. Madigan was argued in front of the Seventh 

Circuit June 8, 2012 and decided December 11 of the 

same year. The panel of judges was made up of Posner, 

Flaum and Williams. Judge Posner wrote the court’s 21 

page opinion. Williams wrote a 25 page dissent. Posner 

begins his opinion with a description of the challenged 

law. The Illinois law in question forbade a person, with 

narrow exceptions, to carry a gun ready to use other 

than in his or her home, his or her fixed place of business 
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or on another’s property with permission of the property 

owner. Appellants claimed that this restriction was 

unconstitutionally narrow under Heller as applied to the 

states via McDonald. Heller held that the Second 

Amendment protected a core right to self-defense in the 

home. The question before the court in Moore v. 

Madigan was whether the interpretation of the Second 

Amendment offered in those two Supreme Court cases 

also required a right to carry a gun for self-defense 

outside of the home.  

 

To answer this question Posner starts his opinion with a 

description of the record before the court as “hundreds 

of pages of argument,” largely focusing on the historical 

understanding of the constitutional clause at the time of 

its enactment and before.7 He notes that the historical 

analysis offered in the voluminous record goes back to 

fourteenth century statutes, cases in the 1600’s and a 

reading of Blackstone. He then writes of the various 

conclusions as to this historical analysis: “All this is 

debatable of course, but we are bound by the Supreme 

Court’s historical analysis because it was central to the 

Court’s holding in Heller.”8 Posner, therefore, quickly 

deflects this issue by refusing to revisit the history as 

constructed and used to decide the issue in Heller. 

Instead he rests his first move on an expressly 

functionalist premise. He argues that if the Second 

Amendment protects a right to self-defense, then “one 

doesn’t have to be a historian to realize that a right to 

keep and bear arms for personal self-defense in the 

eighteenth century could not rationally have been 

limited to the home.”9  Further, he argues that there is a 

significant historical continuity in that, as in earlier times, 

people are more likely in the present day to be attacked 

outside of the home than in it. Therefore, functionally a 

self-defense justification for the right to bear arms must 

encompass more than just the home. That is, if self-

                                                 
7 Ibid., 3. 
8 Ibid., 7. 
9 Ibid., 5. 

defense is the point of the Second Amendment then the 

project must be taken as more than that of just 

protecting the Castle (one of the purported historical 

understandings found in Blackstone). Posner rejects this 

by arguing that this narrow view would conflate a self-

defense right with a defense of property right. His 

argument here is colorful enough to quote in full: “To 

confine the right to be armed to the home is to divorce 

the Second Amendment from the right of self-defense 

described in Heller and McDonald. It is not a property 

right – a right to kill a houseguest who in a fit of 

aesthetic fury tries to slash your copy of Norman 

Rockwell’s painting Santa with Elves. That is not self-

defense, and this case, like Heller and McDonald is just 

about self-defense.”10 

 

At this point, from pages 8 to 15, the opinion changes 

from a functional analysis of the meaning of self-defense 

to a wide-ranging investigation of empirical literature on 

the effect of public bearing of guns. He cites a 

substantial set of studies investigating the evidence 

available for the claim that guns are effective for self-

defense as well those investigating the effects of gun 

legislation. Ultimately, though, he finds that the 

empirical evidence is ambiguous and when read carefully 

“fails to establish a pragmatic defense of the Illinois 

law.”11 Here he notes that more is required than merely 

the judicial finding that the law is “not irrational.” Such a 

“blanket prohibition” in the core of the Second 

Amendment rather requires more justification than a 

ban on guns in specific places such as public schools 

because in this case, “a person can preserve an 

undiminished right of self-defense by not entering those 

places; since that’s a lesser burden, the state doesn’t 

need to prove so strong a need.”12 Therefore the court 

can expect to see at least some positive empirical 

evidence in favor of the legislature’s chosen law. 

                                                 
10 Ibid., 8. 
11 Ibid., 13. 
12 Ibid., 15. 
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Having surveyed the data and distinguished the standard 

of review, Posner turns to the matter of options. As he 

puts it, “Illinois has lots of options for protecting its 

people from being shot without having to eliminate all 

possibility of armed self-defense in public.”13 In this 

section of the opinion, therefore, benchmarking anchors 

the analysis. He continues, “Remarkably, Illinois is the 

only state that maintains a flat ban on carrying ready-to-

use guns outside the home.”14 Part of the benchmarking 

he offers entails a survey of the laws of other states that 

enables him, in turn, to describe the Illinois law the most 

restrictive among all of the states. He concludes, “If the 

Illinois approach were demonstrably superior, one would 

expect at least one or two other states to have emulated 

it.”15 Because of the benchmarking process the opinion 

doesn’t just end on a negative holding but includes a 

discussion of alternatives. Alternative possibilities 

offered as tentatively acceptable include competency 

tests, training, bans from specific premises such as 

churches, and demonstration of “proper cause” in order 

to be allowed to get a license.16 So, the opinion requires 

evidence for the specific regulatory regime chosen, and 

expects the evidence to be more than just an argument 

that the connection between the aim and the means is 

not irrational. But ultimately he explains that, “our 

analysis is not based on degrees of scrutiny, but on 

Illinois’s failure to justify the most restrictive gun law of 

any of the 50 states.”17 That is, the analysis rests largely 

upon the combination of lack of empirical justification 

with other less restrictive means available learned of 

through an investigation of other state strategies in the 

same legal realm. Indeed, he continues, “The key 

legislative facts in this case are the effects of the Illinois 

law; the state has failed to show that those effects are 

positive.”18 Therefore the court finds the law 

                                                 
13 Ibid., 15. 
14 Ibid., 15. 
15 Ibid., 16. 
16 Ibid., 16-17. 
17 Ibid., 18-19. 
18 Ibid., 20. 

unconstitutional and reverses and remands. Yet here 

Posner avoids setting down a bright-line rule but rather 

hands that task off to the state legislature (the more 

democratically accountable and - at least potentially – 

more empirically informed branch); “we order our 

mandate stayed for 180 days to allow the Illinois 

legislature to craft a new gun law that will impose 

reasonable limitations, consistent with the public safety 

and the Second Amendment, as interpreted in this 

opinion, on the carrying of guns in public.”19  

 

Conclusion 

 

Posner’s opinion shows many of the most important 

aspects of an information producing court design along 

the lines of his own theory of judicial pragmatism and 

supplemented by Dorf and Sabel’s theory of 

governmental arrangement and constitutional analysis. 

The opinion treats the project of gun regulation as a 

collaborative project and then analyzes the aim 

functionally. Further, he supplements the traditional 

venue-surveying benchmarking already practiced within 

the federalism of the U.S. system with a careful 

investigation of the scientific and academic evidence on 

the effectiveness of guns and gun-control legislation for 

                                                 
19 Ibid., 21. Williams’s dissent focuses much more of its 

energy on the historical analysis of the Second 

Amendment’s meaning. But the conclusion is the same – 

the 9 pages of historical analysis ends inconclusively. 

Then the argument turns to strength of justification 

especially if in “core” of right protected and appeals to 

common sense for the conclusion that the Illinois law as 

passed would protect individuals.19 Tellingly, though, the 

dissent also devotes 10 pages to an empirical analysis. 

Ultimately the disagreement between the court’s 

majority and William rests upon the proper level of 

deference. That is, Williams argues that Posner did not 

defer enough to legislature and references Brandeis’s 

advocacy of the states as laboratories for 

experimentation. So, even though the argument in 

dissent is more grounded in historical analysis, it too is 

notable for advocating for experimentation and 

evidence. As opposed to the type of analysis offered by 

Scalia in Heller and followed by Alito in McDonald, both 

Posner and Williams at least grapple with the actual 

world – and therefore think things not words. Ibid., 22-

46. 
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the aim of self-defense. Finally, he refuses to lay down a 

bright-line prohibition but rather prods the legislature to 

find a more effective and less restrictive strategy for the 

implementation of its aims. Instead of creating a 

determinant rule himself he, if successful, forces the 

legislature to make transparent the information and 

reasoning behind the choice of regulation it ultimately 

makes. 

 

Admittedly, reactions to the case have been mixed. For 

instance, after the decision the Defendants petitioned 

the 7th Circuit for an en banc rehearing. They were 

denied, but there were four dissents out of ten judges. 

Further, an application for an extension of time to 

appeal to the Supreme Court has been filed. In this 

application the Appellants, among many legal 

disagreements with the opinion, argue that Moore v. 

Madigan erred in its demand for strong or extensive 

empirical evidence and should have been more 

deferential to legislative judgments.20 I must confess that 

my intuitions are more with Williams and the appellants 

in the Supreme Court extension application when it 

comes to how much judicial deference to the initial 

choice of regulatory strategy is appropriate. Further, my 

intuitions are squarely in the “more regulation is better” 

camp when it comes to guns. (There goes my hope for 

elected office in the U.S.) On the other hand, Posner’s 

benchmarking analysis outlines the multiple other 

options available and was supported by an extensive 

investigation into the data available on the matter. In an 

experimentalist court intuitions - the traditionally 

dominant (and determinant) tool of legal analysis - are 

decentered in favor of empirical investigation and 

decisions based upon a factual record. In this sense, the 

whole point of an information producing court is to 

discipline intuitions through empirical fact, rather than 

be controlled by them. 

                                                 
20http://capitolfax.com/093565_9900001.00000_201304

29120156617_00000001-c.pdf, p. 4-5. Last accessed 

June 3, 2013. 

In any case, Moore v. Madigan’s requirement of a higher 

standard of evidence is information forcing and, ideally, 

information producing rather than information 

eliminating if the legislature follows its requirements. 

Further, the case is also more democratic than the 

standard case that hands down a bright-line judicially 

created rule in order to police boundaries. By remanding 

to the legislature with a requirement of supporting 

evidence Posner avoided the legalist tendency to see the 

courts as final rule givers while forcing the more 

democratic branches to offer up tangible evidence for 

their ultimate decisions. Of course, as in this case, the 

empirical evidence might be ambiguous as well. But here 

the ambiguity can, at times, at least discipline judicial 

intuitions by keeping the judge from deciding the 

absolute limits of an area too soon. And, if the system 

works as imagined, the iterative process will produce an 

expanding pool of information from which to choose 

from as decision making proceeds. Further, it is worthy 

of note that by remanding the choice from remaining 

options back to the Illinois legislature rather than 

creating any bright-line statement of law, Posner 

showed a different type of judicial deference by 

declining to determine one option just for the sake of 

having a determinant judicially created (or in Scalia’s 

case purportedly “found”) outcome. 

 


